
41st ABA National Conference on Professional Responsibility
May 28- 29, 2015    Denver, CO

7:00-8:30am Networking Breakfast
Platte River, Mezzanine Level, 3rd Floor

Confluence Ballroom, Mezzanine Level, 3rd Floor
Presenters: Lucian Pera, Honorable Nancy Rice 

Welcome and Opening Remarks 8:45-9:00am

9:00-10:20am Legal Ethics in the Third Reich: A Cautionary Tale for 21st Century Lawyers
Confluence Ballroom, Mezzanine Level, 3rd Floor

The Holocaust might be characterized as the worst legal ethics disaster in the Western world. The Third Reich was 
facilitated and supported by an enormous cadre of lawyers and judges who lost their bearings about law and justice 
and gradually became “desk murderers.” The judges took oaths of absolute obedience to Hitler. The lawyers wrote 
laws defining who was a Jew, stripping Jews of their civil rights, barring Jews from participating in the professions, 
going to school, etc., then authorizing the arrest and deportation of Jews, and ultimately authorizing mass murder, all 
without charges, presentation of evidence, or conviction of any crimes. (Other groups also were targeted by the Nazis, 
including people with disabilities, homosexuals, Sinti and Roma people, and Slavs, but the Jews of Europe were by including people with disabilities, homosexuals, Sinti and Roma people, and Slavs, but the Jews of Europe were by 
far the largest group of victims.) One critical event was a meeting in January, 1942 at an elegant mansion in Wannsee, 
a suburb of Berlin, at which fifteen senior Nazi officials, the majority of them lawyers or judges, approved a plan to 
murder the 11 million Jews who remained alive in occupied Europe. This program will explore some of the ethical 
issues confronted by lawyers and judges who worked in the Third Reich. Panelists will share some specific stories 
about Third Reich lawyers to provide a window into this history and to allow discussion of the reasons why these 
lawyers collaborated with a genocidal regime.lawyers collaborated with a genocidal regime. The panel and the audience will explore the lessons from this history 
for contemporary lawyers. 

In this lively, interactive session implicating the core values of our profession, we revisit what remains of the conflict of 
interest situation fraught with the most risk: the representation of multiple clients in a single matter. Among the topics to be 
covered are the existence and consentability of conflicts in litigation and transactional practice contexts; considerations in 
drafting conflict consents (e.g., do we want to be asking clients for consents to “potential conflicts,” and are those 
prospective waivers really enforceable?); and discussion of recent cases of note.

Nearly all law firm members, professional and administrative alike, have a personal device they use on the job. Add to this 
the proliferation of firm-owned tablets, laptops, Blackberrys and smart phones that people often use for personal purposes, 
and effective device management policy becomes increasingly hard. On the one hand, these devices mean happy, 
productive users and employees. On the other hand, these devices represent wide-ranging security concerns for law firms 
accustomed to defining allowable access to IT assets and environments. This program will offer practical advice and 
explore the ways firms can integrate the convenience of technology with reasonable security precautions to protect explore the ways firms can integrate the convenience of technology with reasonable security precautions to protect 
themselves and their clients. In addition, panelists will address the boundaries between work and personal communication, 
privacy concerns of the employee and employer, and protection of information in lost or stolen devices.

We will explore the bucking twists and turns in handling aggregate settlements in non-class action rodeos...or rather, 
lawsuits. These issues include: (1) putting limits on how many, and who, to represent (some horses just cannot be ridden); 
(2) benefits and limits on obtaining informed consent at the outset; (3) competing definitions of what is an "aggregate 
settlement" under RPC 1.8(g) (including the recent Gatti decision in Oregon); (4) use of settlement funds established 
unilaterally or jointly by agreement among parties; (5) dealing with dissenting plaintiffs; (6) issues surrounding 
withdrawal by counsel; (7) potential benefits and costs of court approval; and (8) various apportionment methods and withdrawal by counsel; (7) potential benefits and costs of court approval; and (8) various apportionment methods and 
mechanisms.

The business of law is currently undergoing the greatest transformation that it has seen in decades. Rapid technological, 
economic, and regulatory changes are rippling through the legal profession so quickly that even naming the new industry 
models is difficult. From Avvo to Axiom, corporate and individual clients are being presented with new options for 
obtaining legal services, some of which come from lawyers working for nonlawyers, and some of which come from 
non-lawyer businesses or even software programs. Join us for a survey of what’s going on in the marketplace, a review of 
the new business models of some of the more interesting players, an evaluation of how these new players and business the new business models of some of the more interesting players, an evaluation of how these new players and business 
models fit within (or outside) the current model of lawyer regulation, and a discussion of how regulators and the 
profession should respond

Moderator: Lisa Lerman          Panelists: John Barrett, Stephen Pepper

Moderator: Andrew Perlman         Panelists: Tigran Eldred, Catherine O’Grady, Robert Prentice, Molly Wilson

Moderator: Arthur Lachman          Panelists: Henry Bryans, Marcy Glenn, Susan Martyn

Moderator: Scott Malouf         Panelists: Theodore Kobus, Michael McGuire, Steven Puiszis

Moderator: Nancy Moore         Panelists: Lynn Baker, Arthur Burger, Peter Jarvis

Moderator: Lucian Pera        Panelists: Jane Allen, William Henderson, Jason Mendelson, Alon Rotem 

Presenter: William C. Hubbard, President, American Bar Association 

10:20-10:40am Refreshment Break
10:40am-12:00pm

Confluence AB, Mezzanine Level, 3rd Floor

Breakout # 1
Behavioral Legal Ethics 

Decades of empirical research demonstrate how subtle, and often unconscious, psychological factors exert significant 
influence on ethical choices. Yet translating these findings into lessons to help practicing attorneys avoid the pitfalls of 
the mind has been largely overlooked, at least until recently. In this panel, professors from law and business schools 
will discuss and demonstrate experiential techniques they have started to use to teach students and newly minted 
graduates about the psychology of ethical decision-making.

Breakout # 2
Recent Developments, Conflicts of Interest: Everything Old is New Again
Confluence C, Mezzanine Level, 3rd Floor

On Your Own
12:00-2:00pm Lunch

Augusta, Lobby Level, 2nd Floor

2:00-3:20pm

3:20-3:40pm Refreshment Break

5:10-5:45pm Michael Franck Award Presentation

Reception

Friday, May 29th
7:00-8:45am Networking Breakfast

Platte River Mezzanine Level, 3rd Floor

9:00-10:20am Breakout #1
Recent Developments, Confidentiality

Moderator: Pamela Bresnahan       Panelists: Lonnie Brown, David Greenwald
Confidentiality of client information is an important topic in its own right and because confidentiality is a lynchpin of the 
attorney-client privilege. There have been significant developments in this area which will be the primary focus of this 
panel of experts, but discussion will include the related areas of the work product doctrine, and rules of evidence and 
procedure that bear on the preservation of all evidentiary and ethics protections.

Confluence AB Mezzanine Level, 3rd Floor

5:45-7:00pm

Thursday, May 28th 

3:40-5:10pm Disrupting the Delivery of Legal Services and the Law Business: What Every Lawyer 
Needs to Know About New Legal and Law-Related Service Providers

Bring Your Own Device 
Breakout #3

Confluence AB, Mezzanine Level, 3rd Floor

Confluence C, Mezzanine Level, 3rd Floor

Confluence Ballroom, Mezzanine Level, 3rd Floor

Confluence Ballroom, Mezzanine, 3rd Floor

Breakout #4
Riding the Aggregate Settlement Bronco



May 28- 29, 2015    Denver, CO

41st ABA National Conference on 
Professional Responsibility

Friday, May 29th (continued)
9:00-10:20am

For a number of years, larger law firms and their carriers have conducted thorough reviews of firm systems, policies, and 
procedures to identify weaknesses and areas of potential improvement in a firm’s systems to increase their lawyers’ 
compliance with ethics rules, reduce exposure to malpractice and other risks, and increase overall loss prevention 
effectiveness. With the implementation of compliance-based regulation abroad, more firm lawyers, regulators, and 
insurers are considering the value of requiring or encouraging “audits” of firms’ management systems, policies and 
procedures. This  program will examine the advantages of and obstacles to conducting audit reviews.

Model Rule of Professional Conduct Rule 8.4, Comment [3] says that a lawyer who, in the course of representing a client, 
knowingly manifests certain forms of bias or prejudice violates the Rule if the conduct is prejudicial to the administration 
of justice. The ABA Standing Committee on Ethics and Professional Responsibility has established a Working Group on 
ABA Goal III to determine whether there should be an amendment to the Model Rules to change this provision. Should 
there be a blackletter provision in the Model Rules prohibiting bias and prejudice? If so, what should be the scope? What 
should it say?should it say? What is necessary for disciplinary enforcement? Is this a proper purpose of the Model Rules, at all?

This panel analyzes the ethical constraints on restrictive covenants in settlement agreements in which the settling claimant 
and counsel are required to keep certain information about the case confidential. Examples include non-disparagement 
clauses, prohibitions against public disclosure or sharing of information, the return and/or destruction of information 
obtained in discovery, prohibitions against representation of future claimants and covenants not to file criminal or 
disciplinary complaints against the settling defendant.

Whether your firm has jumped into the social media waters with both feet, or you’re being dragged kicking and screaming 
to the side of pool, you need a social media policy. And, ideally, it should be in place before the first Twitter tweet or 
re-posting of funny cats. This panel will provide you with guidelines and directives for the implementation of simple and 
direct policies for employees to follow for appropriate online behavior and also outline consequences for inappropriate 
behavior. We will consider and discuss tools for the creation and maintenance of social media sites, use of work time and 
work devices for the access and use of same, ways to protect client confidentialitwork devices for the access and use of same, ways to protect client confidentiality, to respond to negative feedback, the 
provision of legal advice and other privacy concerns.  

Lanell Williams-Yulee is not a judge, but she is about to make law. Williams-Yulee v. The Florida Bar, her case 
challenging the discipline imposed on her for personally soliciting contributions for her judicial campaign, is briefed and 
was argued before the U.S. Supreme Court this past January. What are the arguments and what will the Court say? What 
impact is likely if the Court says the First Amendment requires that a judicial candidate be allowed to personally solicit 
campaign contributions? This panel also includes a senior circuit judge of the Tenth Circuit Court of Appeals whose recent 
duties have included service as an appellate judge in the federal system chaduties have included service as an appellate judge in the federal system charged with adjudicating ethics complaints 
against Article 3 judges. Judge Ebel will give attendees a primer on a system that many likely know little about.

This interactive panel will allow the panelists and audience members who attend to discuss and analyze tangible ways for law 
schools and state bars to help law students address substance abuse or mental health issues before they enter the practice of law 
and hurt themselves, the public, and the legal system. These approaches may also help students with these issues before they run 
into serious problems in law school (DUIs and arrests) that may prevent or make more difficult their admission to the bar. The 
panel will discuss, among other rules and law, ABA Model Rules 8.1 (admission to the bar) and 8.3(c)(protection of information 
revealed in a lawyer assistance program), and therevealed in a lawyer assistance program), and the Americans with Disabilities Act (the ADA). This panel can have a profound 
effect on the health of law students, who are the future of our profession.

The typical lawyer discipline case charges one or more violations of the Rules of Professional Conduct, which the respondent 
dutifully denies. It is usually a game of “Did so—Did not.” But occasionally things get more interesting. Disciplinary 
prosecutors resort to unusual charging theories when an orthodox approach to charging violations doesn’t fill the bill. Perhaps 
more often, respondents pursue defenses that go beyond contesting the prosecution’s claims. These include raising constitutional 
considerations, insisting on compliance with procedural regularity, and even more creative defenses. This panel of lawyer 
discipline prosecutors and respondentsdiscipline prosecutors and respondents’ counsel will explore cases that go beyond the ordinary.

Breakout #2

Confluence C, Mezzanine Level, 3rd Floor
Moderator: Susan Saab Fortney      Panelists: Robert Denby, Martin Kaminsky, Lisa Villarreal Rios

10:20-10:40am Refreshment Break

Should the ABA Put an Anti-Bias Mandate Into a Blackletter Model Rule?
10:40-12:00pm Breakout #3

Confluence AB, Mezzanine Level, 3rd Floor

Moderator: Alice Mine     Panelists: Leslie Bailey, Jon Bauer, John Villa

Moderator: Paula Frederick       Panelists: Robert Creamer, Natasha Martin, Gregory Parks

Law Firm “Ethics Audits”  

Breakout #4
When Secrets Shouldn’t be Secrets 
Confluence C, Mezzanine Level, 3rd Floor

12:00-2:00pm Lunch
On Your Own

2:00-3:20pm Breakout # 5

Breakout # 6
Can the 1st Amendment and the Code of Judicial Conduct Coexist?

Confluence AB, Mezzanine Level, 3rd Floor

Confluence C, Mezzanine Level, 3rd Floor

12:20-1:35pm Roundtable: Public Hearing with Commissioners of ABA Commission on Future of 
Legal Services

Confluence AB, Mezzanine Level, 3rd Floor

Confluence C, Mezzanine Level, 3rd Floor

Confluence C, Mezzanine Level, 3rd Floor

Augusta, Lobby Level, 2nd Floor

Into the Deep:  Social Media Policies and Procedures in the Firm Setting

Moderator: Charles Gardner       Panelists: Jennifer Ellis, Margo Wolf O’Donnell, Thomas Wilkinson

Moderator: Dennis Rendleman       Panelists: James Bopp, Honorable David Ebel, Matthew Menendez

Moderator: David Grenardo       Panelists: John T. Berry, Laura Rothstein, Clifford Zimmerman

Moderator: Donald Lundberg       Panelists: Donald Campbell, Kellie Johnson, Wendy Muchman, Ellen A. Pansky

3:20-3:40pm Refreshment Break
3:40-5:00pm

5:00-7:00 pm Joint Reception with National Forum on Client Protection and 
National Specialization Roundtable  

Breakout # 7

Breakout #8
Off the Beaten Path in Lawyer Prosecution and Defense

The Legal Profession Has Had One Too Many:  What Law Schools and State Bars Can Do 
To Identify and Help Law Students Who Have Substance Abuse or Mental Health Issues


